DATE:

31 JULY 2009

TO: 

ALL DSAP MEMBERS
FROM: 
DSAP NATIONAL AFFAIRS COMMITTEE

RE:

OFFICIAL STAND OF DSAP ON THE IMPLEMENTATION     

                         OF THE REPUBLIC  ACT NO. 9442 (MAGNA CARTA   

                         FOR PERSONS WITH DISABILITY)
BACKGROUND:

Republic Act 9442 better known as Magna Carta for Person with Disability was passed into law on April 30, 2007. The law amended RA 7277 by expanding definition of “disability” and giving additional privilege to the people with disability (PWD). The privilege includes 20% discount on all purchases of medicines.


DSAP was only invited in one of the public hearings in the Senate for the IRR and only once by the DOH during the formulation of the administrative orders (AO).

STATEMENT OF INTEREST:


It must be emphasized that DSAP does not dispute the aims for RA 7277 as amended by RA 9442 including the granting of privilege of 20% discount on purchase of medicines. As a matter of fact, DSAP commends the State for providing means to care for the PWDs by formulating policies that support the rehabilitation, self-development and self-reliance of this sector such that they may lead more meaningful, productive and comfortable lives.

However, DSAP finds the law neglectful in the protection of the service providers : meaning, the drugstores. This oversight may lead to economic losses of the business entity, bring about abuses of privileges and create confusions among stakeholders. 

For this above mentioned concerns, DSAP seeks corrections in the law, its IRR and AO before it can be implemented by the drugstores.

STATEMENT OF FACTS:

1. On March 24, 1992 RA 7277 or the “Magna Carta for Disabled Persons” was passed into law, granting certain rights and privileges for disabled person. It has defined  “disabled persons”, “impairment” and “disability” as follows:
(i.) Disabled persons are those suffering from restriction or different abilities, as a result of a mental, physical or sensory impairment, to perform an activity in the manner or within the range considered normal for a human being;

(ii.) Impairment is any loss, diminution or aberration of psychological, physiological or anatomical structure or function;

(iii.) Disability shall mean (iii.a) a physical or mental impairment that substantially limits one or more psychological, physiological or anatomical function of an individual  or activities of such individual; (iii.b) a record of such an impairment; or (iii.c) being regarded as having such an impairment.

2. On April 30, 2007 RA 9442 was passed into law amending RA 7277. RA 9442 is now known as “Magna Carta for Persons with Disability”. Definition of “disabled persons” was likewise amended as “persons with disability PWD)”.
3. RA 9442 included in the provision the granting of at least 20% discount on the purchases of medicines in all drugstores for the exclusive use or enjoyment of PWDs. The law adopted as tax deduction scheme in the reimbursement of the discounts extended to the PWDs.
4. For the PWDs to claim the privileges they must first secure an identification card (PWD ID). The ID shall be issued only to PWDs who are Filipino citizens upon presentation of any of the following proofs:

(i.) an identification card issued by the city or municipal mayor or the barangay captain in the place where the person with disability resides;

(ii.) passport of the persons with disability;

(iii.) transportation discount fare identification card (ID) issued by the National Council for the Welfare of Disabled Persons (NCWDP).
5. The NCDA on April 23, 2008 issued AO 001 as a prescribing guidelines for the issuance of PWD identification card defined PWDs as person with any one or more of the following conditions: psychosocial, chronic illness, learning, mental, visual, orthopedic, speech and hearing conditions. This includes persons suffering from disabling diseases resulting to the person’s limitations to do day to day activities as normally as possible, such as but not limited to those undergoing dialysis, heart disorders, severe cancer cases and such other similar cases resulting to temporary or permanent disability.

6. Furthermore, the Department of Health (DOH0 issued on May 20, 2009 AO 2009-0011, the prescribing guidelines on the provision of medical and other related discounts to PWDs which included the following definitions of terms:
(i.) Disability – the interaction between persons with impairments and attitudinal and environmental barriers that hinders their full and effective participation in society on an equal basis with others.

(ii.) Impairment – any loss, diminution or aberration of psychological or physiological function with or without an accompanying anatomical structural defect.

(iii.) Persons with Disability (PWD) – include those who have long-term physical, mental, intellectual or sensory impairments which in interaction with various barriers may hinder their full and effective participation in society on an equal basis with others.  
7. DOH guidelines also defined types of disability as follows: 

(i.) Chronic illness – words to describe a group of health conditions that last a long time. It may get slowly worse over time or may become permanent or it may lead to death.

(ii.) Communication disability – an impairment in the process of speech, language or hearing: (a.) hearing impairment is a total or partial loss of hearing function which impedes the communication process essential to language, educational, social and/or cultural interaction (b.) speech and language impairments mean one or more speech/language disorders of voice, articulation, rhythm, and /or the receptive and expressive processes of language.

(iii.) Hearing disability – moderate or worse hearing impairment in the better ear; that is, the permanent unaided hearing threshold level of the better ear or 41 or 31 decibels or greater in age under 15 years old. 

(iv.) Hearing impairment – the complete or partial loss of the ability to hear from one or both ears; with 26 decibels or greater hearing threshold, averaged at frequencies 0.5., 1.0, 2.0, and 4.0 kilohertz.

(v.) Learning disability – any disorder in one or more of the basic psychological processes (perception, comprehension, thinking, etc.)  involved in understanding or in  using spoken or written language.

(vi.) Mental disability – disability resulting from organic brain syndrome (i.e. mental retardation, acquired lesions of the central nervous system or dementia) and or mental illness (psychotic or non-psychotic disorder).

(vii.) Multiple disability – a PWD with one or more of the 7 types of disabilities.

(viii.) Orthopedic Disability – disability in the normal functioning of the joints, muscles or limbs.

(ix.) Psychosocial disability – any acquired behavioral, cognitive, emotional or social impairment that limits one or more activities necessary for effective interpersonal transactions and other civilizing  process or activities for  daily living such as but not limited to deviancy or anti-social behavior.

(x.) Visual disability – a person with visual disability (impairment) is one who has impairment or visual functioning even after treatment and/or standard refractive correction, and has visual acuity in the better eye of less than (6/18 for low vision and 3/60 for blind), or visual field  of less than 10 degrees from the point of fixation. A certain level of visual impairment is defined as legal blindness. One is legally blind when your best corrected central visual acuity in your better eye is 6/60 or worse or your side vision is 20 degrees or less in the better eye. 

(xi.) Child with disability – persons below eighteen (18) years of age and those over but with mental capacity as that of a child and are unable to fully take care of themselves or protect themselves because of mental retardation, hearing impairments including deafness, speech or language impairments, visual impairments including blindness, serious emotional disturbance, orthopedic impairments, autism, traumatic brain injury, other health impairments or specific learning disabilities who by reason thereof need special education and other services.
8. In the issuance of PWD ID, IRR of RA 9442 requires the securing of a certification of disability from the city/municipal/barangay health office before it can be issued.
9. NCDA guidelines have expanded the number of entities that can issue the certification of disability. It is noted in the following:

	Disability 
	Document 
	Issuing Entity 

	Apparent Disability 
	Medical Certificate 

School Assessment 

Certificate of Disability 
	Licensed Private or Government Physician 

Licensed Teacher duly signed by the School Principal 

Head of the Business Establishment or Head of Non-Government Organization

	Non-apparent Disability 
	Medical Certificate 
	Licensed Private or Government Physician 


10. Lacking in the NCDA Guidelines however, is the definition of “apparent disability” and “non-apparent disability”.
11. The IRR of RA 9442 provided for the following procedures in the issuance of ID to PWD:

A. City/Municipal Mayor 

(i.) The PWD shall go to the City Health Office (CHO) and to the Municipal Health Office (MHO) for the screening/evaluation and certification of the disability.

(ii.) The PWD shall submit the certification to the City Social Welfare Developoment Office and assist the PWD accomplish the ID application form.

(iii.) The Mayor issues ID.
B. Barangay Captain
              (i.)       The Barangay Health Center shall screen and certify PWD’s disability as to the   type  of the disability of the applicant.
              (ii.)       The Barangay Captain issues ID.
12. In addition to the provision of the IRR, NCDA guidelines prescribed the following procedure:

(i.) Applicant needs to submit completed registration form which can be performed online through DOH website or by obtaining the form from any registration center.

(ii.) ID photos and valid ID,

(iii.) Certification of disability 

(iv.) Upon completion of registration and submission of the requirements, the city or municipal mayor or barangay captain shall confirm the disability and if meritorious, issue the PWD ID.
13. The NCDA guidelines provided that the validity of PWD ID is for three years.
14. The NCDA guidelines up to this day is not published in any newspaper of general circulation or in the Official Gazette. The agency also did not file a copy with the National Administrative Registry of the University of the Philippine Law Center.
15. The prescribing guidelines on the provision of medical and other related discounts to PWD as required by RA 9442 was issued by the DOH. In accordance with the law 20% discount shall be given “in the purchase of branded and unbranded medicines from all establishments dispensing medicines for the exclusive use of the PWDs”.
16. DOH guidelines require the PWDs the following documents for PWDs to enjoy the privileges:

(i.) PWD ID

(ii.) Doctor’s prescription
(iii.) Purchase booklet issued by the local/health office
17. DOH has promised to provide the list of registrants through its website and at the NCDA office.
18. DOH guidelines were published in a newspaper of general circulation but did not file a copy at the UPLC.
19. On December 09, 2008 the Department of Finance  issued Revenue Regulation 001-09 (RR 001-09). It stated that the establishments granting 20% discount can deduct the discount from their gross income, subject to its guidelines.
ISSUES:


DSAP finds faults in the law, in its IRR and its supplementary guidelines. Faults that need to be resolved before the service providers – the drugstores can implement and/or comply with them.

1. The Magna Carta for Persons with Disability and its IRR only provides tax deductions for the mandatory 20% discount on purchases of medicines by PWDs.
                      This means that the service providers will only get 30% of the discount extended to PWDs from the government. Thus the law fails to provide just compensation upon the taking of private property for public use. This is unconstitutional.  
2. The law fails to distinguish between those who can afford to pay the full price of medicines and the underprivileged citizens who cannot afford to do so. Besides this, it extends the grant of benefit over medicines which have no connection to the disability of the PWDs privileged to such benefits.

                    The provision is a clear violation of the due process and equal protection clauses of the constitution. The coverage of the law is very broad. The means prescribed to implement it benefits a certain sector but is discriminatory and unduly oppressive to the  drugstores.

                    The criteria for giving privilege is based on the physical and mental conditions and  not on the productivity of PWDs.
3. The law, the IRR, the DOH and NCDA guidelines give vague definitions of the term “disability” and “persons with disability”. Definitions are so broad that they are not comprehensible. (That men of common intelligence must necessarily guess at these meanings).
4.  The NCDA guidelines introduced the terms apparent disability and non-apparent disability but did not even give their definitions. 

                     The NCDA guidelines expand the persons who may issue certificates of disability  and provide for a three year validity of PWD IDs.

                      Too many persons, including non-medical persons at that issuing certification will result to difficulties in controlling abuses.
                       The three year validity of ID may be too much for temporary disability.  
5. The law provides similar privileges for both persons with permanent and temporary disabilities.
6. IDs for PWDs can be acquired in several offices namely; the city or town mayor, the barangay captain  and the NCDA. Again, control will be a difficult task.

7. Lack of information to service providers on the guidelines of DOH and NCDA.

                    The failure of DOH and NCDA to publish their guidelines in two major newspapers of general circulation  and the failure to comply with the filing requirements to the UPLC prescribed under the Administrative Code made them technically insufficient for implementation. This also leads to the deficiency to provide important information to the           service providers.

MATTERS TO BE RESOLVED:


DSAP seeks for: 


1. Assurance for just compensation in relation to the discounts to be extended to PWDs.

2. Granting of privilege of discounts on purchases of medicines based on productivity criteria and not simply on physical and mental condition.

3. Clarification in the definition of disability, impairments, and types of disability that merit the privilege.

4. Certification for disability be acquired only from one agency through government authorized doctors. 

5. ID to be issued only by one agency preferably the NCDA.

6. Distinction in granting privilege between temporary disabled and permanently disabled.

7. Compliance in the publication and filing of the law, IRR and the various guidelines.
DSAP POSITION:


Due to the deficiencies in the law, IRR and various guidelines, DSAP finds it difficult to implement the law. Confusion, lack of control and abuse may result.


Thus, until all matters presented be resolved, DSAP stores will be unable to implement the law.

DSAP ACTIONS:

1. Together with some drugstore chains, DSAP has filed a petition for a temporary restraining order (TRO) to the Court of Appeals. This aims to prevent implementation of the law until proper corrections are made.
2. DSAP will pursue legislative amendments to the law. 
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