DRUGSTORES ASSOCIATION OF THE PHILIPPINES

POSITION PAPER 
ON
AN ACT GRANTING ADDITIONAL BENEFITS AND PRIVILEGES TO SENIOR CITIZENS, AMENDING FOR THE PURPOSE REPUBLIC ACT 7432, AS AMENDED, OTHERWISE KNOWN AS “AN ACT TO MAXIMIZE THE CONTRIBUTION OF SENIOR CITIZENS TO NATION BUILDING, GRANT BENEFITS AND SPECIAL PRIVILEGES AND FOR OTHER PURPOSES”

I. 
RATIONALE


R.A. 9257, better known as the “Expanded Senior Citizens Act of 2003,” and R.A. 7432, the old law which the former amended, both compel pharmacies to provide for 20% discounts on purchases of medicines by senior citizens. Notwithstanding the effectivity of the law, majority of small to medium size drugstores all over the country, for reasons beyond their control, have not been able to fully comply with the strict provisions of the law. This fact has greatly disconcerted the intended beneficiaries, the Senior Citizens, who lodged numerous complaints.


While the drugstores recognize the need of assisting the senior citizens, economic considerations prevent them from completely providing the 20% discount. The usual practice of some drugstores is that they provide for 3% discount on branded medicines and 20% on generics, while others pass the drugs on catalog price, taking out the profit.


The reason for non-compliance by drugstores can be based on their need for economic survival. With drugstore profit margin of minutely 5-10%, coupled with high operational expenditures and with reimbursement scheme merely as tax deduction, the 20% discount is considered a loss not merely of their profit but of their capital as well. Increasing the discount further from 20% to 30% will be disastrous to the drug retail industry. 


The private sector, namely, the drugstore establishments, believe that the simplest and surest way to have R.A. 9257or its amended version faithfully implemented is to justly compensate drugstore establishments. All they need is to eliminate losses and ensure business survival. They must also be given incentives for their efforts to make them more compliant. This may be a better move rather than criminalize the act of non-compliance and force them to give something that they can ill afford.

II.
HISTORICAL BACKGROUND

The Senior Citizens Act of 1992 (R.A. 7432), among other things:

· provided for 20% discount on purchases of drugs by senior citizens in any pharmacy or drugstore;

· gave the privilege to senior citizens whose annual income falls below P60,000.00;

· allowed drugstores to claim reimbursement from BIR through tax credit.

However, because R.A. 7432 was passed without the proper consultation with the small to medium size retail drugstores comprising the majority of the drug outlets in the country, problems on its implementation were met along the way. Furthermore, the Implementing Rules and Regulation (IRR) issued by the BIR regarding reimbursement was questioned as being contrary to the law, as it treated tax credit merely as tax deduction. This was contested by Mercury Drug Corp under its franchisee, the Central Luzon Drug Corp., which won the case in April 2005.

Due to the uncertainty of reimbursement, drugstores hesitated to give outright 20% discount and provided only what they can afford which was about 3-5% on branded medicines.

When the Expanded Senior Citizens Act of 2003 (RA 9257) took effect on March 21, 2004, RA 7432 was amended. Among the amendments were:

· Removal of the income cap of P60,000, effectively giving the benefit to all senior citizens, regardless of the economic strata to which they belong;

· Tax credit was replaced by tax deduction. In this scheme, drugstores were allowed to claim from the BIR a reimbursement of only 32% of the discount extended.

· It provided for stiffer penalties for violation such as 

· increase of fine to as much as P20,000

· imprisonment of drugstore owner

Because of its more stringent provisions, the expanded senior citizens law made compliance even more difficult for the drugstores.

III.

DSAP POSITION


DSAP respectfully submits that:


1. R.A. 9257 and similar law forcibly mandating drugstore to provide outright 20% discount on purchases of medicines without just compensation are confiscatory in nature and thus unconstitutional.


2. Transferring the obligations of the state to senior citizens to the tax paying private enterprises is a form of undue taxation which has a negative impact on business particularly to the small to medium sized entities.


3. With drugstores adding only a 5-10% mark up on drugs, most specially on those produced by the multinational firms, and with reimbursement scheme that cannot fully compensate drugstores, the 20% discount is unaffordable to drugstores.


4. The 20% discount takes away the small profit of the drugstores and eats up their capital as well.


5. The tax deduction rather than tax credit scheme does not justly compensate drugstores. Because drugstores get reimbursed only an amount equivalent to 32% of the discounts it already gave, the 68% is a burden forcibly placed on the shoulders of the drugstores. Drugstores may bleed to death. It is not beneficial to the survival of the independent establishments whose healthcare potential in far flung communities are much needed.


6. With the scenario of the independent drug retailers being forced to sell drugs below their acquisition cost, the neighborhood pharmacies may vanish. What will be left is a virtual monopoly of large chain stores.


7. The removal of the income cap also forces drugstores to subsidize even the rich senior citizens, to the detriment of the drugstores and their employees who are relying on their daily operations for their sustenance.


8. The law clearly violates the Constitution’s equal protection clause, in that it favors the senior citizens while it deprives the drugstores of its property.


As long as the law remains discriminatory against the drugstore business, all drugstores – except perhaps for the handful of the acknowledged giants of the industry – will be left with no choice but to refuse to honor the 20% discount privilege. This is a most unfortunate situation, a step backward to the noble intention of giving to the elderly what is rightly due them during their twilight years.

IV.

DSAP’s CONCERN


It is the desire of DSAP, as part of its organizational social responsibility  to be of help in alleviating the health condition of the senior citizens.


The state, since it is the one that puts drugstores in this situation, should pave the way to measures that will make them compliant with the law.


It is only when a fair and just compensatory mechanism will be in place can the drugstores deliver fully its services.


In line with these, DSAP STRONGLY SUGGESTS THE FOLLOWING FOR AMENDMENT OF THE LAW:

Government should include a provision stating that: “The amount necessary to carry out the provisions of this Act shall be included in the General Appropriations Act of the year following its enactment into law and thereafter.”

DSAP believes that only if the government set aside a budget for the full reimbursement of the drugstores, there would have been no hitches in the implementation of the 20% discount provision of the law. It is not too late to make the amendment to plug the loophole of the law.

DSAP also believes that helping senior citizens, while admittedly the concern of every conscientious Filipino, is first and foremost the government’s obligation. If drugstores are not justly compensated, like what is happening at present, confiscation of private property results, which is beyond the sphere of a legally acceptable exercise of police power.

In the alternative, if setting aside a budget for Senior Citizens is not possible, Congress can legislate the following:
1. Revert back to tax credit for reimbursement of the Senior Citizen Discount.

2. Shift the granting of the Senior Citizen discount from the drugstores to the drug companies/manufacturers who are in the best position to apply and claim the tax credit from the government.

3. Grant incentives to drugstores as service providers, through discounts on local taxes. Incentives to those extending discounts will definitely enhance compliance.

V.
CONCLUSION


The Expanded Senior Citizens Law’s objective is to give all the elderly Filipinos the benefits they deserve, most specially in the area of healthcare. Medicines, being one of the most essential components of the law, must be made affordable to the elderly. However, until the problems with discounts of medicines is properly resolved through a just and reasonable legislation, that noble intention to help the senior citizens will remain to be just a dream.

